Chapter 8: Recommendations
Chapter overview

» Starts with a brief summary of the key messageseobook and emphasises how each
of us has an important role to play in the impletagan of the changes needed for
reform.

» Gives general and detailed recommendations facadirs and all stages of the juvenile
justice system.

Conclusion

“| wish that our community and government would lav@nd guide us and not be ashamed 6f us

“| hope they would listen to our views and conc&rns

As has been demonstrated throughout this bookireparticular based on the experiences of the
children related in Chapter 6, urgent reform ofigowelfare and criminal justice systems is neeited
order to promote and protect the human rightsregstchildren.

It has been proposed in Chapter 2 that reform shioeibased on the three part strategy of:
1. a holistic,child rights-based approach
2. with afocus on the five conceptsf: an individualised approach, choices, relatpdbuilding,
the role of the community, and children’s resiliganid their peer relationships
3. in thefour priority areas of prevention (of street migration and of firstag and re-offending),
separation of the criminal justice and social welfsystems, diversion and alternatives to
detention.

The particular problems faced by children in thenaral justice system who lack stable accommodation
and traditional social support structures have théghlighted: “When children break the law in the
current environment, without family and neighbowtigupport structures, the child is disempowered,
minorities are disempowered, communities and param disesmpowered. [...] Denied a child-centred
justice infrastructure with qualified gate-keepansl mediators, abused, exploited or neglectedremld
have an easy road to acquiring a criminal recdrds outlined in Chapter 2, the role of the commyinit
with all of the diverse actors that entails - isrifore essential in reform. However, in spitehef t
challenges faced, successful projects have nevesthbeen illustrated which rely on the key issafes
relationship building with the police and in the@ounity in order to develop alternative support
structures for street children.

As part of the community, reform is therefore tesponsibility of everyone: “The issue of streetdrien
goes beyond our common perception of them as hesiglengry, and troublesome children living in
the streets. Beyond societal variables and fadioes, world, like ours, is a complex combinatidn o
issues. In understanding the plight of street childand in realizing that it is a public issue,ve&e to
remember that they are children. Why is their gliglipublic issue? All children have the right to be
given all the opportunities that will help develihyeir potentials and grow into well-rounded andusec
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individuals. A child’s situation in the street ahdr commission of crimes does not mean an exemptio
from this right or any of their fundamental rights.

“Realising that we are part of the problem and theaution: An understanding of the psychosocial
needs of children is not supposed to be limitetthéorealm of academia, law enforcers, judges, lasyy
and social workers. It is for everyone. We aregpalt of the last, largest and most important pikerd
without us, even the most earnest efforts for ebétture for all our children will be unsuccedstu

* UP CIDS PSTPainted Gray Faces, Behind Bars and in the Stre®tizet Children and Juvenile Justice System
in the PhilippinesQuezon City, UP CIDS PST and CSC, 2003, pp. 28-29
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GENERAL RECOMMENDATIONS °

The following general recommendations apply mainlyo governments, but usually in partnership
with the other actors in the justice system, incluiohg police, social services, probation, lawyers,
judiciary, staff in institutions, community — including NGOs, media and academics. They are
relevant / of interest to all actors in the systeniThe specific recommendations for different stages
of the system are shown in a following table, indating specific actors’ responsibilities.

Because these general recommendations apply to ataons it is important that they do not ‘get lost’
through people ‘passing the buck’. Governmentdeagally bound to take a lead in reform in line with
their international obligations under the UN Conti@mon the Rights of the Child and other instrutsen
However, it is everyone’s responsibility to enstirat they do so, working collaboratively and
constructively together to ‘put the justice bacloithe justice system’.

» Legislation: Urgently amend national legislation in line witite UN Convention on the Rights of
the Child and other UN guidelines on juvenile jost{including the Riyadh Guidelines, Beijing
Rules, and JDLs), including:

o ensure that children below the age of 18 are aecbiiie protection of separate justice
provisions and are not treated as adults;

o de-criminalise ‘vagrancy’, ‘loitering’, victims afommercial sexual exploitation and status
offences such as truancy and ‘running away’;

0 set the minimum age of criminal responsibility (fmbe confused with the minimum age of
imprisonment) at a suitable level, with due regardhe protection oéll children, above
and below that age, according to comprehensiveemehtation of international human
rights standards, and with special regard for childvho may end up in the custodial system
through welfare or administrative rather than criahiprovisions;

0 outlaw the death penalty for crimes committed bijdcen under the age of 18 at the time of
the offence and commute any existing death sendqreesed on children.

o ensure the protection afl children, regardless of gender, race, ethnicityuatity,
disability and social, economic or any other stditos discriminatory laws and practices
(e.g. laws that discriminate against girls in fielato sexual behaviour).

In addition to amending legislation, urgently deyelimplement and monitor child-centred and child
rights-based policies and procedures in the folhgvkiey areas:

* Prevention: Orient political will and allocate resources ke tstructured development of child rights-
based comprehensive prevention policies as outlim&tN Guidelines for the Prevention of Juvenile
Delinquency (Riyadh Guidelines), 1990.

» Separation of social welfare and criminal justice ystems: Separate the systems to avoid
processing children who anetin conflict with the law through the criminal justi system.

« Diversion: Amend legislation and practices and allocate usszs toensure that arrest and
detention are only used as a last resBrbmote diversion programmes as an additional
procedural mechanism to allow / propose exit poiatseach stage of traditional criminal
proceedings, with an emphasis on restorative gisaitd child rights-friendly traditional and non-
formal justice systems. Immediately end the praatifiengthy pre-trial detention / remand.

« Alternatives to detention: Prioritise the use of non-custodial sentencingongtas measures at the
disposal of the judiciary (to constitute diversifsam imprisonment, but not necessarily diversion

® See also specific recommendations for differeaess of the system.



from criminal proceedings) and implement immediaeéew of children currently in detention with
a view to withdrawing them from detention for plagmnt in alternative programmes.

General recommendations

Immediately stop the abuse and maltreatment ofdiml by law enforcement and other justice
system personnel and safeguard their human riBhdsect children on the street and in custody from
torture and ill-treatment, including rape and séalase, whether by officials or other detainees.

Guarantee immediate investigations into any allegadse and ill-treatment, identify those
responsible, bring them before a civil competemt iampartial tribunal and apply the penal, civil
and/or administrative sanctions provided by law aocbrding to international human rights
standards.

Ensure adequate budget allocation to social sexvipeobation and programmes focusing on
prevention, diversion and alternatives to detention

Develop and implement screening procedures (inofugsychological profiling) in the recruitment
of all juvenile justice system personnel, includaiigpolice and military law enforcement personnel
(not just those specialised in juvenile justice).

Establish and enforce stricter time limits for adtors in the justice process in order to speethep
processing of cases involving children in confligth the law.

Ensure proper remuneration for justice system peraloto increase professional motivation to work
with children and combat bribery and corruption.

Conduct a mass sensitisation campaign amongsteadopnel in the social welfare and criminal
justice systems (police, social services, probat@nyers, judiciary, staff in institutions), as Was
civil society and children themselves, regardinddchights legislation and practices.

Make children’s participation central to reform pesses. Create spaces for children’s voices to be
heard at all levels.

Facilitate closer and stronger communication aratdioation betweemll actors and sectors in the
criminal justice and social welfare systems, indigdamong central and local government
agencies, and between government agencies andaoidty.

Training

All juvenile justice system personnel (police, sbservices, probation, lawyers, judiciary, staff i
prisons and institutions), should receive rigormiigal training school and periodic in-service
training in human rights, children's rights, anl&tiens with street children. Such training should
include:

0 Awareness and understanding of the principles ofdnrights and child rights (especially the
best interests of the child, non-discriminatioghtito life, survival and development, children’s
participation and resourcing for economic, socia aultural rights);

0 Awareness and understanding of international acal legal frameworks and guidelines in
observing the rights of children and the protectloey require from local enforcement;

0 Explicit definitions of what constitutes abusivehbgiour and how to avoid and report it (e.g.
stealing, extortion, soliciting bribes, solicitisgx, sexual assault, physical beatings, verbal
abuse, degrading / humiliating treatment and illegéention);

0 Non-violent dispute resolution / mediation and camination skills;



o Diversion options and the use of detention astaém®rt only for the shortest possible period of
time’;

o0 Referral systems to social welfare and civil sgc@ganizations;

o0 Importance of speedy processing of children’s gases

o Compliance with due process and importance of mfiog children and their families /
guardians;

0 The importance and value of child participationi¢ting and taking into account children’s
views).

Monitoring and evaluation

Establish appropriate monitoring systems of bothgbvernment and independent, non-
governmental organisations. Monitors should be g&rthto conduct confidential interviews with
detained children of their choosing, with the conis# the children involved. Such monitoring
should include making unannounced inspectionslafeténtion facilities, including police cells, and
should be given the authority and means to interwenenever there are reasonable grounds to
believe that abuses have been committed.

Establish regular evaluation mechanisms for bathctimponent parts of the system and how they
function as a whole, identifying and addressingreugh a child rights-based approach, priority
areas for reform.

Complaint procedures

Complaints regarding mistreatment of children bg/police or other authorities should be
investigated promptly, thoroughly and independeatiy violators must be disciplined and/or
prosecuted to the fullest extent of the law in otdechallenge cultures of impunity that perpetuate
violence and human rights violations of streetdrgih and children in the criminal justice system.
Complaint mechanisms must be consistent with iatéwnal standards (e.g. Paris Principles, CRC
General Comment on National Human Rights Instihg)o

Establish a complaint system that allows stredtddm and children in the criminal justice system t
make confidential complaints — without fear of sl - to facility directors, to nominated national
child rights representatives / ombudsmen, and/other appropriate national or international
agencies. The system should ensure that all contplaie investigated and responded to promptly.

During investigations (which often last for yearsace open-ended), either suspend alleged
perpetrators or move them to posts where they hawvntact with children.

Establish, publicise and support toll-free childpiee numbers which are adequately staffed by
trained personnel and which are available 24 haway. Any child or interested party, including
police officers, should be able to call the nuntoareport an incident of abuse or obtain infornmatio
regarding services available to street childrendrildiren in the criminal justice system.

Research and documentation

Collect and disseminate / make widely availablett{imi government, civil society and the UN

Committee on the Rights of the Child) statisticakedregarding children in the criminal justice

system. Such information should be disaggregatedidmder, age and geographical location and
should include: number of children in detentione tteason for detention; the length of time in
detention; the disposition of the case (i.e. measimposed by judge); the frequency of review of
these measures; family history; medical conditimtluding any substance addiction or abuse;
previous detentions; and any complaints or conaeoted by the child.



» Ensure that comprehensive official statistics aoperly maintained. These should be used to
monitor and evaluate implementation of policy.

» Promote and/or undertake, in association with aoadand civil society institutions: longitudinal
research on effective crime prevention and diversioategies; participatory research involving the
community and children and young people into crprevention and rehabilitation in the
community, focusing on existing structures (locdaxiations, youth and church groups); research
on public perceptions of juvenile offending in arde identify appropriate ‘entry points’ for
influencing public opinion.

* Promote and/or undertake, in association with acédland civil society institutions, cost / benefit
analyses of investing in comprehensive child ptatacsystems at local and national levels in order
to develop a more accurate picture of the econamicsocial costs of failure to invest in prevention
and protection programmes.

Media

» Develop partnerships with the media to promote adep messages regarding child rights,
restorative justice and the importance of preventitiversion and alternatives to detention; to
publicise positive outcomes with young offendepsehcourage community-level support for
vulnerable children and young people.

» Undertake media training on the effects of crimsiay and discriminatory references and stories
regarding street children, children in conflict wihe law and other marginalized groups of children
such as ethnic minorities. Promote responsibled@esensitive and unbiased reporting that involves
the voices and stories of children in their own a@gofsubject to child protection guidelines).



RECOMMENDATIONS ACCORDING TO STAGES OF THE SYSTEM

(Recommendations from the street children involvedh the CSC Street Children and Juvenile Justice Prect are shown initalics).
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PREVENTION
Advocate awareness and implementation of the UNv&uation on the Rights of the
Child X X X X X X

Rigorously examine states’ progress towards respgetie rights of children in
conflict with the law and encourage a single-mintteais on rehabilitation and re- X X X X
integration, not criminalisation, for all childremp to the age of 18

Devise a methodology to analyze the child protectigstem at local levels in order [tox X X X X X
assess risk and protective factors and build befpervention strategies and

programmes

Organize / institutionalize community-based Countdlr the Protection of Children in ¥ X

each city / town / village

Train residents / leaders as community child supgdvocates against child abuse | ¥ X

Programmes should be regularly monitored to enthaeprevention strategies reflecty X X X X X X
the changing situations of street children and erim

Children should be sensitised on their rights an to redress abuse, and encourageg X X X
to speak up when they are abused

Child helpline telephone numbers should be devel@rel made accessible to X X X X X
children in distress




Poverty reduction to be addressed through employgesreration for families and
family-friendly small-funds management training anitro-lending programmes. /
Increased government and donor support for poaidyiation programmes that
incorporate investment in community social cagiitatluding psychosocial support)
as well as economic capital

Government should provide free and compulsory guatiucation or vocational skill$
training to children who have no family and helppparents with financial support

Government should make the provision of welfaresawill security support top
priority in the communities

Political and financial support for the widespréaglementation at community level
of participatory parenting and teaching skills peogmes that address the emotional X
consequences of violence and non-communication

Domesticate and enforce international law anccpsiin the local legal system
outlawing archaic and harmful child-rearing pragsién order to stem child abuse
which drives children into the streek$old parents, teachers and other caregivers
responsible for cruelty to children in the homeéhaa, etc. Protect children from
cruelty and torture by parents and teacher

Children at risk should be identified as early asgible and receive special attention

Provision of adequate counselling to families gseventive measure to curtail infloy
of children into the street; / Employ more childdance-counsellors at all levels of
education to provide first hand counselling servittechildren in schools

=

Encourage child-friendly alternatives such as fasteand adoption in appropriate
cases for children who have no famiBrovide children who lack accommodation
with shelter, and particularly if they do not wighlive with step-parents

Recreation facilities and support centers shouldrbgided in communities for
prevention of youth crime

The police need to build stronger relationshipsiwital communities




Incorporation into primary school curricula of lé&ills education which includes nof
violent conflict resolution techniques such as peediation

n
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State welfare departments and local governmentsiélestablish street outreaches
through which they can monitor and prevent theyeoftichildren into the streets

NGOs, civil society organisation and voluntary Esdshould build the capacity of
children through training to reach other streetlchnén through peer influence and
counselling. Children should participate in peeuoselling programmes designed
particularly for children already on the street.

Protect children from harmful employment, prostdnt neglect and abuses of all
kinds.

ARREST / PRE-TRIAL DETENTION / REMAND

Arrests must be made lawfully and not as the regudiscrimination or for the
purposes of harassment, extortion, ‘street clegriogstatus offences, ‘vagrancy’ or
of victims of commercial sexual exploitation e@hildren should not be accused
falsely; prove the case first

Children in need of care and protection must nqtfoeessed through the criminal
justice system but dealt with by the social welfdepartment. This requires good
communication between the services and adequaiarcisg of social welfare
departments

Wherever possible, children in conflict with thevlahould be diverted from the
formal criminal justice system thus avoiding arrstl detention in favour of child-
friendly restorative alternatives (mediation, wagsd, community service, diversion
a civil society organisation etc.)

If arrest is unavoidable, there must be an absgitdkibition on bribery, extortion an
the use of physical, psychological and sexual wicde including verbal abuse and
humiliation; use of restraints only as a last redasmane transportation to police
station etcAvoid transporting children in car boot; Train poé to become child

friendly; Do not use torture, threats or instillifgar to extract false evidence from the

children- such evidence should not be acceptabt®int of law; Do not take

g X

valuables from children when they are being arrdsieonce they are arrested.




During arrest and interrogation, pictures shouldtte taken, particularly those
wherein the children are made to pose in humilgtmd degrading manner depictin
their alleged crimes; Police officers found to hai@ated children’s rights should be
dismissed and punished.

If arrest is not avoidable, due process must Hevield at all times including: children
should be informed of their rights; parents / gisard and the social welfare
department should be promptly informed of the &rmes evidence should be taken
from a child in the absence of a parent, guardiasooial worker; ensure proper
documentation and record-keeping — especially vétfard to the child’s age;
emphasis on speedy processing (child should beghtdaefore a juvenile magistrate
within 48 hours of arrest — within 24 hours if pibds); access to free legal assistanc
the right for the child to be heard eRolice should investigate the case of the alleg
crime properly; Investigations should be done ia piiesence of a guardian or, in
their absence, a service provider should be pred&aumhorities must follow the right
process in arresting children and the proper praoesd in investigation. This
naturally includes the non-maltreatment or abuselofdren and the safeguarding of]
their fundamental rights

N
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Establish children’s desks at police stations ethffy specially trained and sensitive
personnel to facilitate diversion or process cleifdin a child-friendly way

Children should not be detained in police celleptd appearance before a juvenile
magistrate except as a last resort. If this is ait@ble human rights standards must
be met, e.gThere should be separate cells for children - akitdshould not share
cells with adults; Provide good and enough foothechildren at the police cell;
Ensure that the cells are clean and ventilated modovercrowded; Separate those
who are ill from the rest and provide them with inabattention; Police officers who
seek sexual favours from girls for whatever reasdmild be charged in a court of
law; Use of buckets should end - construct toidgtgolice cells; Prisoners should be
allowed and enabled to take a bath.

Remand: Before remanding a juvenile, the court should Batiself that satisfactory
screening has taken place and that all diversitiomphave been exhausted. A pre-
trial inquiry should be incorporated in the procedaf dealing with juveniles. Where

possible, children should await trial with theirgats, guardians or other supporters,

Prison / remand home authorities should check #fidity of remand warrants and
authenticity of signatures on them. There mustléar time limits (as short as




possible) set on the period that a child can be &epemandreduce the number of
days for remanding children. Courts should ensure that these limitationsaatered
to and followed. Conditions on remand must be iepeg with human rights
standards

DIVERSION

Diversion programmes should be offered by socidfame, NGO's, retired teachers,
nurses or other suitable community players andlghtake into account the needs of
the victim, the offender and the community and $théwe restorative in approach

An assessment of every case should be aimed atidiyall cases where possible to
community-based pre-trial diversion programmes; a$sessment should include th
prosecutor, a probation office or social workeid garents, guardians or community|
membersDetaining children particularly for minor offencéscruel, and should be
removed as an option. Foster homes rather thaiititisnal homes are beneficial,

and should be made available to street childreadnflict with the law

D
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Efforts must be made through targeted programmesantoring and relationship
building to ensure that street children in parécdiave access to the range of
diversion options available, even in the absencstaifle ‘family’ ties

Establish whether community-based informal anditiathl justice mechanisms exis
and if so, whether they are in conformity witheimtational human rights standards
and might therefore have a role in diversion

t

Undertake research on the extent to which childreights are protected in both the
formal and any informal systems; Examine the paéfidr interaction between forma
and non-formal systems in order to develop poleyommendations that capitalise @
opportunities for incorporating the principles etonciliation and restitution into the
formal justice system.

al

Provide stakeholders (police, parents, communitgiad welfare officers, courts,
judicial officers, etc) with training in new skillequired for diversion and also to
standard procedural safeguards for child protection




TRIAL / HEARING

All children should be provided with legal repretaion when they appear in court

Separate courts for children should be establiskefted by specially trained

personnel. Where the establishment of a separdtbrinuis not possible, hearings
involving children should take place in a separatem on a separate day, but still wi
specially trained personnel

th

Court procedures should be child-friendl/hé creation of a child-sensitive
environment in the courtroagr@uestions should be asked slowly and clearly in a
language understood by the child, no black robesyings held in camera,
magistrates should be friendly and patient to thiddeen etc.)

Magistrates should ensure the children’s right sotjzipate in their own defence.
Prosecutors should follow the processes during ingar with the children given the
chance to speak or be heard.

Juvenile magistrates, lawyers and other courtiafcshould receive special training
on child rights and restorative justice (especialtythe importance of diversion and
alternatives to detentionJudges in particular are asked to order lightentwnces for
children. In the handing down of the sentenceatie of the child at the time of the
commission should be considered and not the preggnof the accused.

Prosecutors and judges should facilitate a spedd t

Ensure adequate remuneration of juvenile judgedamgers to provide incentive to
work in this field / reduce motivation for corrugt

Children should be supported throughout the courtgss by social workers or
counsellors

Magistrates should explore options to reduce tipgnsby children on remand / in
pre-trial detention — e.g. through using ‘mobileide’ / convening court in prisons /
remand homes where this would result in cases lagag with more speedily




Magistrates should ensure that cases are concllysineestigated before passing
judgment X

DETENTION (in cases only where all diversion options andrattves to
detention have been exhausted)

Immediately end torture and violence in police ssedletention centres, remand hom 33,(
approved schools, prisons etc. This is paramouwnt;dnnot be addressed without
examining the levels of staffing, training of stadhd employee conditions. Staff found
guilty of torture or mistreatment should be brougghjustice Punish staff who seek
sexual favours from the children.

Strict regulations concerning non-violent and non-humitigtiliscipline must be
drawn up and monitoredeachers to stop administering heavy punishment on X
children. Discipline of children generally should bonsistent with child’s rights and
dignity. Under no circumstances should isolation be usedmsitive measure.
Children should be informed of the internal ruléshe facilities to which they are
committed and their rights and obligations immealiatipon entry. The rules of the
institution should be made available to childrepmupequest and posted in highly
visible places

Ensure that conditions in detention comply witlemgtional standards with regards t3<
separation on the grounds of age and convictedssthygiene, sanitation, space,
ventilation, food, clothing, adequate sleeping make etcProvides remand homes
with basic facilities e.g. mattresses, blanketsjtaay facilities, and other social
amenities. Make the compound clean. Ensure proje¢r Repair toilets and construc
new ones where they are not adequate or do nat &xadl; Provide the homes with
enough utensils. Provide children with at least fvairs of uniform; Provide
mattresses, blankets, sheets, shoes and clotlies thildren. Provide good and
sufficient food at the remand home. Improve théitias at the remand homes and
make them child friendly

Resources must be immediately allocated to thesitenent and training of an
adequate number of teachers, trainers, healthauial svorkers, and psychologists fq
individualised rehabilitation of children. / Prdei adequate professional in-centre
counselling and other therapy, tailored towardgjtterm positive development in
institutionalised children

x

Government must allocate adequate budgetary fuordbd welfare of children who
are institutionalised X




Children’s opinions should be incorporated in thning of the homes

Where detention is unavoidable, encourage greatgract between the child and the
family and friends when it is in the child’s bestdrest, and wherever possible locat
children in facilities closest to their home&iye children permission to visit their
relatives/guardians)

=

Increase access for child detainees to educatbabilitation, skills development
(including life skills), drug rehabilitation, angarting and recreational activities

X

Vocational skills taught to children in rehabilitat should be relevant, of goqg
quality, competitive and linked to market needs,ettsure that children are we
adjusted and have a chance to find employmengiriuture

X

Ensure safe, adequate transport between deteatditi€s and court to avoid delay i
processing of casesovernment should provide transport buses fordés)m

=]

Ensure specialist comprehensive initial and inisertraining on child rights,
including non-violent communication and disciplsiglls for all staff in institutions.
Personnel for children’s services should be peagte are trained and love children
and not just people who are looking for a job to do

Maintain a transparent policy throughout the systéth regard to official records for|
communication, monitoring and evaluation purposes

Consider establishing a ‘Board of Visitors’ systarade up of independent members
of the community, civil society organizations andfpssionals to routinely carry out
unannounced inspection visits to children’s detentientres, police cells and prison

A child detained in any state or private facilityosild be interviewed at regular pre-
determined intervals by trained and qualified goweent staff; their rehabilitative

progress should be assessed, and their prospectddase should be discussed fully
with them

REINTEGRATION

Sensitise the public on the human rights of sich#étiren in order to combat
dehumanisation and discrimination and to promdtgegration into the community
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NGOs and civil society (including the family, comnity and religious bodies) shoul
actively partner with government to take an actole in the reintegration process

Government should prohibit through legislation, anéorce, the prohibition of all
discrimination against ex-child detainees whetherat in regard to employment or
admission of any kind

Teach children their rights and how to fight foeth




