Chapter 1: Introduction

Chapter overview

» Outlines why there is a need for this book.

* Provides a brief overview of the background, auckeand contents of the book.

» Introduces the key themes of the book which agugding principles for a three-part
approach to reform.

» Explores issues around definitions of ‘street aleitd, ‘juvenile justice systems’,
‘children in conflict with the law’ and the needfchild-friendly and accurate
terminology.

» Gives an overview of issues relating to gendeh@dontext of street children and
juvenile justice.

Putting ‘justice’ back into the ‘justice’ system

“While selling sweets, | found a wallet lying on ¢gilneund and asked a woman standing
nearby if it belonged to her. A man standing thssiel it was his and | had picked his pocket.
He handed me over to the police. The police atenglsweets and locked me up. | will sell
sweets again when | get out of here, but | willandwelp someone agair(8-year-old boy,
Borstal Jail, Bahawalpur, PakistaiLn).

In many countries around the world, children andl@stents who live and work on the
streets suffer from wide-ranging human rights \tiolas in so-called ‘justice’ systems. Each
individual child has a story to tell. Taken togettlbese stories vary in the details, but they
share a common theme: injustice.

Street children are highly likely to come into cacttwith the criminal justice system in the
first place due to discrimination and the circumsts in which they are forced to survive,
regardless of whether or not they have actuallyrodtad a crime. Due to outdated
legislation they are arrested and face harsh seggeor petty (often ‘survival’) theft,
substance abuse, begging and ‘vagrancy’. Furtherntioey are less able to defend
themselves from abuse once within the system diimiied or no contact with responsible
adults who can speak up on their behalf, lack nfifuto bribe their way out of the system,
and the fact that their voices are not heard greeted. In short, street children are
discriminated against and have their rights vialdiecause they are poor.

Street children are seen as outsiders by socitten with only an outside chance of surviving
and developing to their fullest potential. We owmitheir incredible resiliency, courage and
imagination in the face of exceptionally difficafrcumstances to work together to turn this
‘outside chance’ of survival and development itiie guaranteed fundamental human right to
which they are entitled. This publication aims i@ar® some of these young people’s stories
and to point the way forward to ways in which, wiagkcollaboratively, we can put the
urgently needed ‘justice’ back into the ‘justicgstem.

Overview

This publication aims to provide a comprehensivereiew of the causes and consequences
of street children’s involvement in criminal justisystems in a wide range of countries. It is

1 Quoted in Wagner-Rizvi, T., and Jillani, AMaiting for the Sunrise: Juvenile Justice in Pakist
SPARC and Consortium for Street Children, Decen2063, p.84.



based on the findings from a two-year researchaaivdcacy project by the Consortium for
Street Children with partners in Kenya, NicaragdVigeria, Pakistan, the Philippines

and Romania along with information and case studies from ptiwintries. It is the first
time that information on street children and julefistice has been compiled into such a
comprehensive publication. It builds on the experés of a wide range of individuals and
organisations internationally, drawing togetheritbieory and practice into an innovative
framework for overall reform.

It is aimed at anyone with an interest in thesedssand in particular: policy-makers in
relevant government departments; personnel worikitige various branches of the justice
system; NGO practitioners working with street cteld and/or on juvenile justice issues;
academics; human rights lobbyists; public and peietnors; and actors in the UN and
regional human rights systems.

It includes:

» Descriptions - in the children’s own words - of theatment they receive at different
stages of the criminal justice system;

» A framework of overarching concepts and recommeragguioaches to reform;

* Anintroduction to international human rights staras and guidelines on how to use
them;

» Practical examples of projects and approaches &mund the world;

» Specific recommendations for improvement, includiagpmmendations from
children themselves, targeted at different actotbé system.

Guiding principles for the way forward
The book outlines an approach to reform based dainekey themes:
1. The need for ehild rights-based approach

2. The need for an understanding of the followkeg concepts
a) Each child is uniqueand requires aimdividualised approach
b) Interventions should take into accothm concept of choices, limited choices
and non-choicesavailable to children
¢) Relationship-building is key to reform
d) Therole of the communityis essential
e) There needs to be a better understanding ofrespect forchildren’s resiliency
and their peer relationships

3. The need for interventions in the followifayr priority areas:
e prevention
» separation of criminal justice and social welfare ystems
» diversion
» alternatives to detention

These themes are described in more detail in Chaged will be drawn on throughout the
book, demonstrating how lack of understanding eg¢hissues contributes to the problems
currently experienced by street children in crirhjnatice systems and how increased
understanding of these issues contributes to siofitions.

2 See Appendix 1 for further details of the CSC @coPromoting and Protecting the Human Rights of
Street Children in Juvenile Justice Systems, 2@u%2



Definition issues
Definition of the term ‘child’

For the purposes of this book, the term ‘childersfto any person under the age of 18, in line
with the use of the term in the UN Convention om Rights of the Child (Art. 1). However,
given the significant age differences covered liy trm, ‘adolescent’ and ‘young person’

are also used to refer more accurately and resplgdid older ‘children’ under the age of 18.

Who are ‘street children’?

The term ‘street children’ has both positive andate connotations. It can label and
stigmatise children or it can provide them withiédentity and a sense of belonging. It can
include a very wide range of children who: are himss work on the streets but sleep at
home; either do or do not have family contact; wiarkpen-air markets; live on the streets
with their families; live in day or night shelterpend a lot of time in institutions (e.g.
prison).

Examples of definitions of ‘street children’ incled
e *“...those for whom the street (in the widest sensethaf word: i.e. unoccupied
dwellings, wasteland etc.) more than their famigshbecome their real home, a
situation in which there is no protection, supeéorisor direction from responsible

adults”®

» ‘children of the street’ (those with limited or no family cocitavho often actually
sleep on the street), also referred to as ‘streiigl or homeless children and
‘children on the street’ (those who maintain family contact aedirn home in the
evenings), also referred to as ‘street-working'ldiign’ However, practitioners are
increasingly critical of this broad binary division

» Alternative terms such as ‘street-involved childreare being used by some
organizations to more accurately describe the spmcof relationships in which
children engage within the socio-economic, cultanmadl physical space of the street
environment. For example, one NGO working in Mexiewl Ecuador takes the term
‘street-involved’ to mean “street-living, streetsking, street market children and
their families and people for whom the street playkefining role in their lives in the
way thatSSpaces such as office or school woul@dmepne else's life (and that of their
family).”

For the purposes of this publication, the authé&neawledges the limitations and many
connotations, both positive and negative, of theatstreet children’, but — in the absence of
a widely acceptable alternative - uses the ternedovenience, on the understanding that in
reality, street children defy such convenient gelisations becaussach child is unique
Definitions of ‘street children’ in different contis must take into account the child’s own
perceptions of their individual circumstances aod tthey themselves wish to be described.

% Definition formulated by the Inter-NGO Programnee Street Children and Street Youth, cited in

LEnnew, J.Street and Working Children: A Guide to Planniggve the Children, London, 1994, p.15.
Ibid.

® JUCONI (Junto con los Nifioshww.juconi.org, email communication with Consortium for Street

Children, 25 February 2003. JUCONI in turn adopteddterm from the Canadian International

Development Agency i€IDA’s Action Plan on Child Protection: Promotiniget Rights of Children

who Need Special Protection Measyrésne 2001, p.10.



What do we mean by ‘juvenile justice systems’?

The scope of ‘juvenile justice’ can vary. For thegoses of this book, juvenile justice is
understood to comprise not only the treatment ibdiredm in conflict with the law, but also
the need to address the root causes of offendimayvimir and implement measures to
prevent such behaviour. As identified by Roy anch@/(2004), there are two major strands
of work under this broad definition:

* Prevention—in order to ensure that children do not come iotflct with the law
in the first place and therefore do not come iatatact with the formal criminal
justice system, and

* Protection —of children who are already in conflict with the las@ri human rights
violations, focusing on their development in ortiedeter them from re-offending
and to promote their rehabilitation and smoothrtheintegration back into society.

In theory a ‘juvenile justice system’ is made upta legislation, processes, institutions and
personnel involved in the treatment of childrenuaed of committing a criminal offence.
Due to the specific needs and circumstances ofirelni] this needs to be distinct from the
workings of the regular adult criminal justice gyst However, in reality there are three
problems with the term ‘juvenile justice system’:

1. There is no one single ‘system’ but a complex rture and overlap between
many different systems:children pass through processes, institutionspamsionnel
from a variety of different government departmeatggncies and organisations such
as the police, social welfare and probation depants) judiciary, lawyers, detention
centres and prisons. Although these systems arposeg@ to be interrelated,
coordinated and interdependent, in reality eactosd@s its own mandate, budget
authority, regulations, governing body and polltmgenda. “Each one may act with
the best of intentions and totally within its gdides, but the effect of so many
agencies making individual (or at best bilateragisions is that a ‘non-system’ is
formed. In other words, there is no ‘complex whd@med by interactive,
interrelated, interdependent parts.” Complex, ymes, system, no.” Understanding
and respecting this complexity is key to implententieform.

2. In some countries, even if a separate ‘systengrfthe treatment of children (as
opposed to adults) exists in theory, in practice ddren are often still processed
through the adult criminal justice system.The term ‘juvenile justice system’ may
therefore be misleading and this report often sefeore accurately to the ‘criminal
justice system’ in certain situations.

3. The term ‘juvenile’ is increasingly being critidsed in international human
rights circles as it is seen as a stigmatising labehich detracts from the fact that
the individuals in question are children and adolescents, entitled to special
treatment and understanding, according to standartised in the UN Convention
on the Rights of the Child and other instrumentgadisations such as Save the
Children UK now use the term ‘child justice’ as oppd to ‘juvenile justice’ to reflect
these policy concerns. However, this shift in tewfogy has been developing over

® Roy, N. and Wong, M., Juvenile Justice Review @raining Documents prepared for Save the
Children UK, 2002-3.

7 Feely, F.Collaboration and Leadership in Juvenile DetentReform publicationNo. 2 in the series
Pathways to Juvenile Detention Refoimnie E. Casey Foundation, p.10. See also Abrap0
‘Juvenile Justice: The ‘Unwanted Child’ - Why thetential of the Convention on the Rights of the
Child is not being realized, and what we can dauaiip August 2003.



the past few years and, whilst appreciating cutrents, the term ‘juvenile justice’ is
still used in the title and other places througttbig publication as it is more widely
recognised.

Unpacking the term ‘children in conflict with the law’

It is essential to understand from the outsetrbaall street children in criminal justice
systems are criminals, but rather fall into threendifferent groups:

1) Children in actual conflict with the law: Some street children do engage in criminal
behaviour ranging from minor to serious offencdwede street children are in
conflict with the law.

2) Children in perceived conflict with the law: Others may be arrested for activities
that are officially criminalised in legislation bwhich the international human rights
community calls for to be decriminalised as a maifeirgency. For example, street
children are arrested for being victims of commarsexual exploitation, for
begging, ‘vagrancy’ and for ‘status offences’ sastiruancy, ‘running away from
home’, and being ‘beyond parental control’. In #heases, although technically in
conflict with the law, children in this categoryeaactually victims of legislation that
needs urgently to be reformed.

3) Children in need of care and protection:Some street children dwt engage in
criminal behaviour. Nevertheless, they may stilabested randomly and illegally,
on prejudiced suspicion of being involved in crialibehaviour, or they may be
detained ‘for their own protection’. In some couedy in the absence of adequate
social welfare responses, the criminal justiceesyss used to warehouse homeless
children regardless of whether or not they havemitad a crime.

The findings from the Consortium for Street Childpgoject show that the vast majority of
street children processed through justice systathmfo categories (2) and (3) in contrast to
public opinion that generally sees them as crirsifal

Words matter: terminology used in this book

Stressing the use of child-sensitive terminologyd amless quoting references and
identifying the titles of previous researches, vgoatd phrases such as ‘minor’, ‘juvenile’,
‘youthful offender’ and ‘juvenile delinquent’ havmeen avoided in this publication. This is
due to their negative and prejudicial connotatiamthe fact that they detract from the reality
that the individuals involved are first and foremnokildren and adolescents. These terms
have been replaced with more accurate referencebild, ‘adolescent’, ‘young person’,
‘child in actual conflict with the law’, ‘child iperceived conflict with the law’ and ‘child in
need of care and protection’.

Gender
The testimonies and experiences cited throughagibtiok come from both girls and boys.

However, it is important to highlight at the outtie® particular gender imbalance in the
criminal justice system and the implications thas lfor reform interventions.

8 For example, in Nairobi, Kenya for the month ofldmber 2001, the Juvenile Court Register
indicates that 85% of children passing throughcitnart were ‘charged’ with being ‘in need of carean
protection’.



The gender imbalance

Amongst street-living children, girls are in a miityp (estimates range between 3 and 30%,
depending on the country in quesfiprThis massive over-representation of boys living

the streets is carried over into the criminal gessystem. For example, in Albarieere were
386 boys sentenced in 1998 but only oné%iflhis low percentage of girls may be
accounted for by their relative minority presenoette streets in the first place (due to
cultural and social factors) as well as differenicesome countries in the way girls are
processed through the system — for example in Rakisis reported that girls are more likely
to be diverted from the system at police statibrad in general girls are less likely to be
prosecuted or to be given a custodial sentencettbgsi” “However, it is not clear to what
extent these differences derive from more lenie@tinent, from a lack of facilities available
for female offenders, or from the divergent patteshoffending behaviour displayed by boys
and girls.** Nevertheless, this gender imbalance in the crihjirstice system has major
implications for the treatment of both girls and/&o

Problems faced by girls

As criminal justice systems are traditionally otaad towards boys, girls are particularly
vulnerable to human rights abuses. For exampletaliaek of space in many police and
detention facilities girls are often held in detentwith female adults. Furthermore, limited
numbers of female staff in the criminal justicetegs makes girls vulnerable to inappropriate
handling and sexual abuse, particularly by law mefment personnel. Because of their ‘non-
normative’ sexual activity on the streets (possibiyolving multiple partners, ‘survival’ sex

in exchange for food, shelter and protection, &eddifficulty in drawing boundaries between
this and sexual abuse and commercial sexual eaptwit’), street girls suffer a perceived
loss of rights over their bodies. This is compouwhdg gender stereotypes in male-dominated
cultures which define these girls as not ‘nicesgjilCombined with a general taboo around
sexually active children, especially girls, andreagfear of them, this results in exceptionally
high levels of sexual violence against street girKinally, in general, “prisons are il
equipped to deal with young women who are damagddmno display extremely
challenging and difficult behaviour. The numbergustenile girls within the system are small
and as a result they are simply tacked onto thieofédbe system with little recognition that
their needs are different and separate from oldenewn. It also means that they attract fewer
resources..

° 1991 study, quoted idrban Girls: Empowerment in Especially Difficultr@iumstancesGary Barker
and Felicia Knaul, 2000, p. 8.

9 Data from Ministry of Public Order, quoted in Hzaij, A. and Barkley, S.TAwaiting Trial: A
Report on the Situation of Children in Albanian ieelStations and Pre-Trial Detention Centres
Children’'s Human Rights Centre of Albania (CRCA)ayR000, p.63.

1 AMAL Human Development Network and Consortium &treet ChildrenStreet Children and
Juvenile Justice in Pakistafebruary 2004.

2Roy, N. and Wong, M., Juvenile Justice Review @raining Documents prepared for Save the
Children UK, 2002-3.

3 bid.

14 SeeUrban Girls: Empowerment in Especially Difficultr€imstancesGary Barker and Felicia
Knaul, 2000 p.17.

5 Wernham, M.Background Paper on Street Children and Violet@ansortium for Street Children,
updated 16 November 2001.

6 The Howard League for Penal Reform (UK) cited syRN. and Wong, M., Juvenile Justice Review
and Training Documents prepared for Save the GhildfK, 2002-3.



Problems faced by boys

Discussions around gender in relation to juvenitgige often highlight the particular problems
faced by girls. However, “overall, neither the lamrights movement nor the CRC movement
is treating imbalances in the well-beinfmalesas a human rights issue, or even a ‘gender
issue””!” Abramson points out that, despite evidence thhe ‘penal system, adult and
juvenile, is the most heavily gendered institutionsociety”, little — if anything — is being
done by governments and child rights advocateddoess the reasons whgysare so at risk

in this area. He goes on to add that the genemabpudarity or apparent lack of interest in
addressing issues that disproportionately affegispoather than girls, is one of the most
important reasons for the marginalisation of julerustice issues in the human rights
movement?

The need for gender-sensitive interventions

Any reform of the criminal justice system therefaeeds to take into account this gender
imbalance in order to ensure that interventionsappopriate and effective. For example:

* Prevention programmesneed to address why boys are more at risk théajir
coming into conflict with the law and accordingtientify and mobilise protective
factors which are gender-specific;

* The minority of girls in the system need to be gated through thprovision
of adequate gender-sensitive staffing, facilitiesna services(including
gender-sensitive health services)

» Psychosocial and rehabilitation interventionswith girls and boys need to take into
account differences due to gender (e.g. reseackiwavn that street migration for
girls is more traumatic and the rupture more peenathan for boys; programmes in
Kenya, Senegal, Bolivia, Brazil and Guatemala refiat girls on the street display
more psychological damage than boys — a combinafitwoth sexual abuse and
rupture in the famil{?; the internalisation by girls of the effects ofnaestic violence,
sexual abuse and family break-up may find expressi@iolent behaviour,
depression, withdrawal and self-mutilatirgirls appear to grow out of crime more
successfully and at an earlier age than is thewikeboy$® - all of which have
significant implications for professional counsedjj family reintegration and other
programmes);

* Programmes sensitising detention centre stafhethods of disciplinewhich are not
abusive or humiliating need to take into accountdifferences in the ways in which
girls and boys are treatéd;

» Facilities for aull range of community penaltiesshould be available to girls as well
as boys in the local area, including community phmient orders and attendance
centre orders. This might involve:

7 Abramson, B., ‘Juvenile Justice: The ‘UnwantedI€hi Why the potential of the Convention on the
Rights of the Child is not being realized, and wiiatcan do about it’, August 2003.
18 ||hi

Ibid.
¥ Urban Girls: Empowerment in Especially DifficultréimstancesGary Barker and Felicia Knaul,
200Q p.9.
0 This is born out by reports from Guatemala, Baliand the USA iiibid, p.9.
2L Roy, N. and Wong, M., Juvenile Justice Review @raining Documents prepared for Save the
Children UK, 2002-3.

22 For example, street children in Nigeria commemtedhe perceived preferential treatment received
by girls as opposed to boys in detention: theytfelt girls were given less harsh punishments than
boys and were “spoken to nicely, advised and tdeasaf they are the officers’ own children”. Human
Development Initiatives and Consortium for Strebtl@en, Street Children and Juvenile Justice in
Lagos StateFebruary 2004.



0 ensuring that provision is in place to avoid theassity of placing single girls
alone with a group of boys;

0 developing attendance centres for girls where tdeseot exist;

o providing child-care facilities where these aredes®

In short, “a gendered problem needs a genderedigold regardless of the subject, and
irrespective of which sex is on the winner/losetesof things.?* Practitioners must address

the socio-economic and cultural factors that resuthe massive over-representation of boys
in the system whilst at the same time ensuring seatice delivery does not discriminate

against the female minority and that the particokeds of girls are not overlook&d.

Chapter summary

This book aims to fulfil the need for comprehensiv@nsolidated information on theory and
practice in relation to street children and juveilstice in order to contribute towards
urgently needed reform.

This reform is based on a three-part framework wimcludes:
» achild rights-based approach
« an understanding of tHe key conceptsof: an individualised approach, choices,
relationship-building, the role of the communityddsetter understanding of, and
respect for, children’s resiliency and their pegationships;
« priority attention to the four areas of prevention, separation of criminal justice and
social welfare systems, diversion and alternativegetention.

Terminology used to refer to girls and boys in éhsisuations needs to be gender-sensitive,
child-friendly and accurate.

Boys are massively over-represented in the crinjirsdice system and this has implications
for the treatment experienced by both girls andsboythe system as well as for interventions
aimed at reform.

% Roy, N. and Wong, M., Juvenile Justice Review @raining Documents prepared for Save the
Children UK, 2002-3.

24 Email communication with Bruce Abramson, May 2004.

5 Adapted from Roy, N. and Wong, M., Juvenile Jesieview and Training Documents prepared for
Save the Children UK, 2002-3.



